
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1905.] DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 821 

of a brakeman, who was the fireman's fellow servant, caused the latter's injury, 
the railroad wag liable therefor as though it alone was blamable. 

7. In an action for injuries to a fireman by being thrown from his cab by an 
impact in coupling cars, an instruction that, if it was the conductor's duty to 
know the location of the cars he was about to couple to, and be did not know 
such location, yet if, under the circumstances, the conductor believed, and was 
entitled to believe, that the brakeman would be with his lantern at the end of 
the car to which it was expected to couple, and, if the brakeman had been there, 
the accident would not have happened, plaintiff could not recover, was properly 
refused, as predicated on the concurring negligence of the conductor, a vice 
principal, and of the brakeman, a fellow servant 

8. In an action for injuries to a fireman by being thrown from his car by the 
impact in coupling cars, evidence held to sustain a verdict for plaintiff. 

9. An objection that the declaration in an action for injuries to a servant was 
insufficient to support a judgment for plaintiff on the ground that the allegations 
of negligence were not sufficiently specific cannot be made for the first time on 
appeal. 

LANGHOENE v. McGHEE et al. 

December 1, 1904. 

[49 S. E. 44.] 

PARTNERSHIP — INDEBTEDNESS — COMPROMISE — EFFECT — OFFSETS — PAYMENT 

PLEADING ASSUMPSIT — MONEY RECEIVED. 

1. A firm conveyed its assets to a trustee to secure notes due to plaintiff, the 
conveyance providing that one of the partners, G., should execute to plaintiff 
two notes secured by the deed of trust — one to secure G.'s share of the debt, and 
the other as a guaranty of a portion of the other partner's half of the firm's in- 
debtedness to plaintiff — whereupon G. should be discharged from personal lia- 
bility thereon, and that G.'s proportion of the proceeds of the firm assets should 
be credited on the notes so executed by him, and that he should be required to 
pay only the residue thereof. Thereafter a suit for settlement of the partner- 
ship affairs was compromised on the basis of an allowance to G. of $3,000 by his 
partner. The judgment entered in G.'s favor for such amount was set aside on 
plaintiff's application on the ground of interest in the subject-matter of the suit, 
though he was not a party to the suit, but nothing further was done to establish 
plaintiffs claim. Held, that in the absence of fraud, or a showing that the sum 
of $3,000 was not justly due to G., plaintiff was bound by such settlement with 
reference to G.'s liability on the firm's debt to plaintiff. 

2. Code 1887, sec. 3298 (2 Code 1904, p. 1737), provides that in a suit for debt 
the defendant may have allowed any payment or set-off which is so described in 
his plea, or in an account filed therewith, as to give plaintiff notice of its nature, 
but not otherwise. Held, that where defendants pleaded nil debit, and filed 
an account of set-offs, which were so described as to give plaintiff notice of their 
character, they were entitled to prove such items as payments. 

3. Where a member of a firm executed notes in satisfaction of his liability on 
a firm debt to plaintiff, and reduced them from sources other than his interest in 
property of the firm conveyed to a trustee for the payment of the firm debt, and 
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by the terms of the trust agreement the money received by plaintiff from the 
trustee to the extent of such partner's interest in the assets not exceeding the 
amount of the notes was to be credited thereon, payments having been made by 
the trustee which more than satisfied such partner's notes, he was entitled to 
recover the overplus from plaintiff in assumpsit, as money had and received. 



ROCKY MOUNT LOAN & TRUST CO. v. PRICE et al. 

December 8, 1904. 

[49 S. E. 73.J 

APPEAL — REVIEW — SETTING ASIDE VERDICT — SETTING ASIDE JUDGMENT — CON- 
SENT OF PARTIES — ESTOPPEL — BONDS — MATERIAL ALTERATION — INSTRUC- 
TIONS. 

1. In an action on bonds one of the defendants filed a plea of non est factum, 
the cause being continued as to him, and a judgment was rendered against the 
remaining obligors. Thereafter an order was entered reciting that the defend- 
ant pleading non est factum, and another, an administrator, havirrg filed their 
statement of defenses and pleas at the last term, and no order having been 
entered in respect thereto, it was agreed that the filing of such papers should be 
entered nunc pro tunc. Held, that in view of such order, and the subsequent 
action of the parties treating the judgment as set aside, plaintiff was estopped to 
deny that it had been set aside as to the administrator. 

2. The action of the court in setting aside a verdict for misdirection of the 
jury cannot be reviewed on appeal, where the instructions given are not con- 
tained in the record. 

3. Where, in an action on a bond, one of the obligors pleaded non est factum, 
an instruction that if such defendant did not sign the bond, and his name was 
signed without his authority, the jury must find for the defendant, and that the 
burden of proof was on the plaintiff, was proper. 

4. On appeal the evidence is to be treated as on a demurrer to the evidence. 

5. In an action on bonds one of the defendants claimed an alteration in the 
bonds, after delivery, by inserting the name of a certain person as an obligor. 
The evidence showed that the bonds were given for land sold to the obligors, 
and that after the sale the defendant in question sold a part of his interest to the 
one whose name had been added to the bond. The obligee testified that shortly 
after they were delivered to him the obligors told him they wanted them back to 
get some other parties who had come into the deal to sign them, and that the 
bonds were given back to one of the obligors, and afterwards again delivered to 
the obligee, and the one who purchased the bonds from him testified that when 
he received them they were in the same condition as at the time of the action. 
Held, that an instruction that if, after the bonds were signed and delivered the 
name in question was added without the knowledge or consent of defendant, it 
was a material alteration, was not warranted, as the evidence tended to show 
that the real delivery of the bonds was when they were delivered the second 
time, and it did not appear that defendant did not know of the addition of the 
name in question. 

6. In an action on bonds the fact that the name of one of the obligors was 
forged did not affect the liability of the others. 



